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The material in this presentation does not constitute legal advice. This presentation has been 
produced by students in the Transactional Law Clinics of Harvard Law School and has been 
prepared as general information about commercial leases. This presentation does not cover all 
issues related to the topics discussed. The specific facts that apply to your matter may make the 
outcome different than you might anticipate based on the material presented. Please consult an 
attorney with regard to your specific circumstances. This presentation is not intended to provide 
legal advice and, as such, the content does not constitute legal advice. Use of this presentation 
does not create any lawyer-client relationship between the user and the Transactional Law 
Clinics of Harvard Law School, or any member thereof.



What is a Commercial Lease?: The Parties

YOU LANLORD



Lease Agreement v.  Tenancy Agreement 

• Commercial Lease Agreement 
• A writing is required; formal 

• All provisions are legally enforceable 

• Usually between 1 to 10 years 

• Commercial Tenancy Agreement aka At-
Will Agreement
• No writing is required; informal 

• Many provisions may not be legally 
enforceable 

• Usually a month to month agreement



Landlord’s Access to Premises 

• Commercial Lease Agreement:
• Refer to the Landlord’s Access Provision
• Should state whether your landlord is 

allowed to enter the premises, and
• Whether or not he or she must notify you 

before doing so and how much time is 
required.

• Commercial Tenancy Agreement 
• There is usually no provision related to this.
• But under MA law, a landlord must give you 

reasonable notice. 
• However, “reasonable” is not defined.



Commercial vs Residential Leases



Three Requirements for Success:

 Know yourself.

 Know your landlord.

 Know your stuff.



 Know Your Self

• What kind of lease is best suited for 
your kind of business and risk 
preference?

• What kind of risks are you 
comfortable with?

• What kind of monthly bills do you 
want to have?

• What do you need to receive out of 
this deal (e.g., parking space)?



 Know Your Landlord

• Is your landlord hands-on or hands-off? 
What are his or her priorities?

• How to figure this out? Ask and 
research!
• Ask other tenants.

• Search for landlord’s information, building 
department website, past permits.

• Ask for the history of 
maintenance/repairs:
• Prior tenant's history of repairs.

• The most common repairs and their 
average cost in the area.



 Know Your Stuff
• The terms of commercial leases are not 

set in stone. They are negotiable!

• Read the lease, know your rights and 
obligations, even for snow removal.

• Know what kind of insurance you need to 
obtain, both for business and the lease.

• Understand the differences between 
lease options (e.g., net vs. gross leases; 
options to renew).

• Make sure your business type is 
appropriate for the building’s zoned uses.

• Use available resources like East 
Somerville Main Streets!



Types of Rent Payment Arrangements

• Gross Lease (AKA Full Service Lease)

• Tenant is responsible only for 
paying a higher monthly rent.

• Landlord is responsible for paying 
taxes, insurance, maintenance.

• Percentage Lease

• Tenant pays a base rate and 
percent of gross sales to landlord.

• Common for retail tenants.



Net Leases — Tenant Responsibilities

• To limit risk, try to negotiate a cap on expenses.

Property Taxes Insurance Common Area 
Maintenance

Building 
Structure

Single Net (N) ✓

Double Net (NN) ✓ ✓

Triple Net (NNN) ✓ ✓ ✓

“Absolute” Triple 
Net (AKA 
Bondable Lease)

✓ ✓ ✓ ✓



Things to Think About Before Negotiating
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Things to Think About Before Negotiating



•Parties 

•Lease Term 

•Rent (Rent Adjustment)

•Security Deposit



Lease Term

•How long do you need to lease the space?
• Long Term – Better for established businesses. 
• Short Term – Better for risk averse tenants & start-ups. 

•Do I want or need a renewal option?
• Main benefit: Option to exit with the right to stay

•Will I need time to make initial improvements?



Rent: Base + Additional Charges

• Base Rent 
• The base rent provision of your lease should 

make this amount clear. 
• The landlord cannot change this amount 

unless that ability is written into the lease. 
See Rent Adjustment on the next slide. 

• Additional Charges 
• In addition to the base rent, if you are in a 

single, double, or triple lease then you may 
be subject to additional fees.

• Such fees may be related to paying your 
portion of the landlord’s utility, operating, 
and real estate tax expenses. 



Rent: Rent Adjustment + Security Deposit 

• Rent Adjustments
• Examine whether your lease allows the 

landlord to raise your rent either for: 
• (1) increased property taxes, operating 

costs, utilities, etc.; or 
• (2) exercising your right to renew the lease. 

There may be a condition that your monthly 
rent will increase if you exercise this right. 

• Security Deposit 
• Money that is given to a landlord prior to 

move-in that serves as proof of the tenant’s 
intent to move-in and promise to care for 
the property; usually refundable. 



Scenario: You get a notice of increased rent.

• DO NOT: Ignore the notice

• DO: Read the notice and determine 
why the rent is being increased

• DO NOT: Sign and return the notice

• DO NOT: Pay increased rent without 
reviewing your lease and seeking 
assistance



Default and Eviction 
• If you don’t fulfill your end of the lease 

agreement, you will be in default.

• Can be for non-monetary breaches (e.g., 
making illegal alterations, unpermitted 
subleases) or monetary breaches 
(failure to pay rent).

• Sometimes, lease will require landlord 
give tenant a notice to cure, giving the 
tenant the right to fix the problem.

• If found in default, the landlord may 
have the right to collect all the 
remaining months’ rent at once, called 
“acceleration.”



What if the Landlord Doesn’t Pay the Mortgage?
• If the landlord has a mortgage and fails to 

pay, the property may be foreclosed. The 
bank will become the new owner.

• Many leases give the new bank owner the 
option to cancel the lease. That lease 
provision is called “subordination.”

• How to get around this? Get a SNDA.

• Subordination: Tenant agrees to give 
new owner priority over lease rights.

• Non-disturbance: Tenant has the right 
to continue operating under the lease, 
provided that the tenant is not in 
default.

• Attornment: The tenant recognizes the 
new owner as the landlord.



COVID-19: Evictions and Nonpayment: Federal 
Eviction Moratorium on “Covered Properties”
On March 27th, the federal government enacted the "CARES 
Act" which

• Enacted a 120-day moratorium on evictions and fees related to non-
payment of rent for covered properties; and

• Enacted a 30 day notice period for nonpayment (overriding 
the Massachusetts 14 day notice).
• There is no visible exception for renters who continue to earn income 

through the crisis.



COVID-19: What are “Covered Properties”

The term “covered property” means any property that has a

• (i) Federally backed mortgage loan; or
• (ii) Federally backed multifamily mortgage loan.

The definition of “federally backed” includes the following language:
• (B) is made in whole or in part, or insured, guaranteed, supplemented, or 

assisted in any way, by any officer or agency of the Federal Government or 
under or in connection with a housing or urban development program 
administered by the Secretary of Housing and Urban Development .  . . or 
is purchased or securitized by the Federal Home Loan Mortgage 
Corporation or the Federal National Mortgage Association.



COVID-19: Effects on Massachusetts

• Federal Guidance
• For "covered" residential properties: Massachusetts’ 14 day notice is overridden by 

the federal 30 day notice requirement, and eviction filings will be halted for 120 days

• MA Laws/Guidance
• All residential nonpayment cases are stalled until April 22 at the earliest. This 

means no eviction case will proceed.
• Somerville moratorium, appears to prevent physical action of eviction but not filing 

in court for it
• Commercial properties don't yet have a comprehensive MA bill that officially 

establishes a moratorium on evictions, but one is being considered
• State relief may be on the way, stay tuned!

• MA recommends that all non-essential maintenance should be deferred.
• Some municipalities (e.g., Worcester) have already stopped sanitary code enforcement except 

for immediate dangers to health and safety.



• Do you see every part of the property you plan to use?

• Is the square footage correct?

• Is there an “as is” clause?



• “The Premises shall be 
delivered to Tenant in good, 
clean, and tenantable 
condition, with all Building 
systems working, and in 
compliance with all applicable 
laws in effect as of the 
Occupancy Date.”



• Do not be overly specific

• Example: “…for the purposes of retail 
sales and related services.”

”substantially"



Nuisance Provisions
• What happens if your Landlord thinks 

you are being a nuisance?

• What counts as a nuisance? 

• Suggested provision example: 
“Provided, however, that the sale of 
alcoholic beverages shall not be 
deemed a nuisance in and of itself.”



Exclusive Use Provisions
• Prohibits the landlord from leasing 

to another similar tenant.

• If another business starts 
doing business in competition 
with you, the landlord must 
take action to end it.

• While this limits the landlords’ 
freedom, when you succeed, they 
succeed!

• What happens if the landlord 
violates the provision?



Assignment and Subleases
• Assignment: You give all the rights and 

duties under the lease to another party.

• The other party steps into your 
shoes, but you are still responsible 
to the landlord.

• Sublease: You give all or a portion of 
the rental space to another party for a 
specified time period.

• Many leases do not permit tenants to 
assign or sublease their space. Others 
require landlord’s consent to do so.

• If consent required, try to obtain a “not 
unreasonably withheld or delayed” 
clause.



"commercially 
reasonable”

"reasonably"



• Do you want your Landlord to make any 
improvements to the Premises before the lease 
begins?

• Do you want to make any initial improvements 
yourself?

• What is the “Commencement Date?”

• Will you pay a lower rent while initial improvements 
are being made?



• “Tenant shall not make 
alterations or additions to the 
Premises without Landlord’s 
written consent, which consent 
shall not be unreasonably 
withheld, conditions or 
delayed.”





• Mass. Ann. Laws ch. 186 § 19: 
Notice to landlord of unsafe 
condition; tort actions for 
injuries resulting from 
uncorrected condition. 

• See Bishop v. TES Realty Trust, 
459 Mass. 9 (2011).



• “Such obligations shall not extend to any of the 
mechanical, electrical, plumbing and life safety 
systems serving the Premises or the Building, 
which shall be the obligation of the Landlord 
to maintain.”

• ”If Tenant fails to keep the Premises in good 
condition and repair, reasonable wear and 
tear and damage by fire and other casualty 
excepted, Landlord may, upon reasonable 
prior written notice to Tenant, make any 
necessary repairs. 





• “Notwithstanding the foregoing, Tenant shall not be responsible for 
the repair of any latent defect in the original construction of the 
Building or installation of any Landlord installed improvements 
regardless of time of discovery, and Landlord shall repair the same 
within a reasonable time, but in no event later than thirty days after 
discovery of the defect.” 



Thank You

Q&A



Need Further Assistance?

Visit www.HarvardTLC.org to learn more 
about our clinic and to apply for legal 

services

http://www.harvardtlc.org/


• Harvard Law students (advocates) working under attorney supervisors
• Focused on collaborating and engaging with community members
• Provides low and no cost transactional work related to

• Business formation
• Contract review and negotiation
• Commercial leasing
• Community economic 

development
• Real estate purchase and sales

• Business acquisitions
• Arts, entertainment and 

intellectual property matters
• Nonprofit formation
• Permitting and licensing
• Zoning appeals
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issues related to the topics discussed. The specific facts that apply to your matter may make the 
outcome different than you might anticipate based on the material presented. Please consult an 
attorney with regard to your specific circumstances. This presentation is not intended to provide 
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